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IN THE UNI TED STATES DI STRI CT COURT FOR THE
DI STRI CT OF NEBRASKA
W LLI AM SCHNEI DER
Plaintiff, 8: 99CV0315
V.

UNI TED STATES OF AMERI CA,

Def endant .

PAUL F. SEGER, KAREN M SEGER,
DOUGLAS W MATSCHULLAT, and
HELEN SUE MATSCHULLAT,
Plaintiffs, 4: 99CV3056
V.
UNI TED STATES OF AMERI CA,

Def endant .

TI MOTHY M GRAY and MARGARET
S. GRAY,

Pl aintiffs, 4: 99CV3154
V.
UNI TED STATES OF AMERI CA,

Def endant .

LAZY HORSESHCE RANCH,
Plaintiff, 4: 99CV3153
V.
UNI TED STATES OF AMERI CA, MVEMORANDUM AND ORDER

Def endant .
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This matter is before the Court on defendant’s notion
for partial summary judgnent concerning the scope of federa
easenents and nature of interests conveyed on |Indian | ands
(Filing No. 318 in 8:99CV0315; Filing No. 295 in 4:99CV3056;
Filing No. 276 in 4:99CVv3154; Filing No. 223 in 4:99Cv3153) and
on plaintiffs’ cross-notion for partial summary judgnent as to
Category 8 - 1875 Act Easenents (Filing No. 327 in 8:99CV0315;
Filing No. 302 in 4:99CVv3056; Filing No. 283 in 4:99Cv3154,
Filing No. 230 in 4:99Cv3153). In addition, intervenor defendant
Rails to Trails Conservancy (“RTC’)filed a menorandumin support
of the notion of defendant United States of Anmerica for partial
summary judgnent on public lands issues (Filing No. 320 in
8:99CV0315; Filing No. 297 in 4:99CVv3056; Filing No. 278 in
4:99CV3154; Filing No. 225 in 4:99Cv3153).' Having reviewed the
notions, the parties’ briefs and evidentiary subm ssions, and the
applicable law, the Court finds the defendants’ notion should be
denied and the plaintiffs’ notion should be granted.

STANDARD CF REVI EW

Summary judgnent is proper if the evidence, viewed in

the Iight nost favorable to the nonnoving party, denonstrates no

genui ne issue of material fact exists and the noving party is

'The Court will cite solely to the filings in Case No. 8:99CV0315
t hroughout this nmenorandum and order. Any reference to a filing in
Case No. 8:99CV0315 applies to the corresponding filings in the other
cl ass representatives’ cases.
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entitled to judgnent as a matter of law. Fed. R CGv. P. 560);
Philip v. Ford Motor Co., 328 F.3d 1020, 1023 (8th G r. 2003).
The proponent of a notion for sunmary judgnment “bears the initial
responsibility of informng the district court of the basis for
its notion, and identifying those portions of 'the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any,’ which it believes
denonstrate the absence of a genuine issue of material fact.”
Cel otex Corp. v. Catrett, 477 U. S. 317, 323 (1986) (quoting Fed.
R CGv. P. 56(c)). The proponent need not, however, negate the
opponent's clainms or defenses. 1d. at 324-25.

In response to the proponent's show ng, the opponent's
burden is to “cone forward with 'specific facts show ng that
there is a genuine issue for trial.'” WMtsushita El ec. Indus.
Co., v. Zenith Radio Corp., 475 U S. 574, 587 (1986) (quoting
Fed. R Cv. P. 56(e)). A “genuine” issue of material fact is
nmore than “sone netaphysical doubt as to the nmaterial facts.”

Id. at 586. “[T]here is no issue for trial unless there is
sufficient evidence favoring the nonnoving party for a jury to

return a verdict for that party.” Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 249 (1986). “If the evidence is nerely
colorable . . . or is not significantly probative . . . sunmary
j udgment may be granted.” Id. at 249-50 (citations omtted).



Case: 8:99-cv-00315-LES-FG3 Document #: 341  Date Filed: 01/15/2008 Page 4 of 11

DI SCUSSI ON

In this class action, class representatives
(“plaintiffs”) are seeking conpensation fromthe United States
(“defendant” or “governnment”) for alleged Fifth Anmendnent takings
of their property interests in connection with the 1983 enact nent
of 16 U S.C. § 1247(d) (“Rails-to-Trails Act” or “Act”).? The
parties have identified twenty-eight categories based on the
source of the railroads’ interests, and classified the parcels
under these categories. At issue in this nmenorandum and order
are the 143 parcels that the parties have classified as Category
8 parcels. Category 8 parcels are those parcels over which the
rail roads acquired easenents via the General Railroad Right-of-

Way Act of 1875 (“1875 Act”), 43 U.S.C. § 934-939. The

216 U.S.C. § 1247(d)states in pertinent part:

Consistent with the purposes of that Act, and in furtherance of
the national policy to preserve established railroad rights-of-way for
future reactivation of rail service, to protect rail transportation
corridors, and to encourage energy efficient transportation use, in
the case of interimuse of any established railroad rights-of-way
pursuant to donation, transfer, |ease, sale, or otherwise in a nmanner
consistent with this chapter, if such interimuse is subject to
restoration or reconstruction for railroad purposes, such interimuse
shall not be treated, for purposes of any law or rule of law, as an
abandonnent of the use of such rights-of-way for railroad purposes.

If a State, political subdivision, or qualified private organi zation
is prepared to assunme full responsibility for nanagenent of such

rights-of-way and for any legal liability arising out of such transfer
or use, and for the paynent of any and all taxes that nay be |evied or
assessed agai nst such rights-of-way, then the Board shall inpose such

terns and conditions as a requirenent of any transfer or conveyance
for interimuse in a manner consistent with this chapter, and shal

not permt abandonnent or di scontinuance inconsistent or disruptive of
such use.

-4-



Case: 8:99-cv-00315-LES-FG3 Document #: 341  Date Filed: 01/15/2008 Page 5 of 11

plaintiffs, or the plaintiffs’ predecessors in title, later
obtained title to the Category 8 parcels pursuant to honesteadi ng
statutes. These | andowners acquired their parcels of land to the
rail roads’ easenents.

The passage of the Rails-to-Trails Act gave rise to
this class action. The Act “provides for the preservation of
di scontinued railway rights-of-way, by ‘banking the
rights-of-way for possible future reactivation” and “authorizes
interimuse of the rights-of-way as recreational trails.” Hash
V. United States, 403 F.3d 1308, 1311 (Fed. G r. 2005) (“Hash
I1”7). “Congress created the process of rail banking to preserve,
wher e possi ble, unused railroad rights of way for future rai
service by tenporarily converting the rights of way into
recreational trails until they are again needed for rai
purposes.” Fletcher v. Burlington Northern and Santa Fe Ry. Co.
474 F.3d 1121, 1123 (8th Cr. 2007) (citing Preseault v.
Interstate Comrerce Commin, 494 U.S. 1, 5-7 (1990).

Plaintiffs seek summary judgnent in their favor with
respect to the Category 8 parcels, arguing that the conversion of
1875 Act railroad easenents to recreational trails constitutes a
Fifth Amendnent taking and entitles themto just conpensation.
Plaintiffs claimthey are entitled to summary judgnent on two
grounds. First, plaintiffs claimthe Court is bound by the

Federal Circuit Court of Appeals’ decision in Hash I, which
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found that a rails-to-trails conversion of an 1875 Act easenent
constituted abandonnment of the easement and entitled the owners
of the underlying |and parcels to just conpensation. Second,
plaintiffs claimrecreational trail use exceeds the scope of the
original 1875 Act easenents.

The governnent al so seeks summary judgnment in its favor
wWith respect to the Category 8 parcels. Defendant’s principal
argunment is that the scope of the 1875 Act easenents is
sufficiently broad to enconpass recreational trail use. The
government disagrees with plaintiffs’ interpretation of the Hash
|1 decision and rejects plaintiffs’ assertion that Hash Il is
bi nding on this Court.

In Hash 11, the Federal Circuit exam ned the Rails-to-
Trails Act effect on various parcels of land, including those
that were burdened by 1875 Act easenents. Like the plaintiffs in
the present action, the Hash plaintiffs sought conpensation from
t he governnent for Fifth Amendnent takings associated with the
Rail s-to-Trails Act. Like the Category 8 parcels in the present
matter, the Category 1 parcels in the Hash cases were those
parcel s upon which the railroads obtai ned an 1875 Act easenent
prior to the Iand owners obtaining title under honesteadi ng
statutes. Hash v. United States, Case No. CV 99-324-S-VHW 2001
W 35986188, at *3 (D. Idaho Nov. 27, 2001) (“Hash I”). In Hash

|, the District Court for the District of |daho determ ned that
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the Category 1 parcel owners did not own a vested property
interest in the 1875 Act rights-of-way because “the United States
hel d the reversionary interest in the subject rights-of-way.”
The Category 1 plaintiffs appealed to the Federal

Circuit, which reversed the district court, determning the
United States did not hold a reversionary interest and that “the
| and of Category 1 is owned in fee by the | andowners, subject to
the railway easenment.” Hash Il, 403 F.3d at 1318. The Federal
Crcuit went further, holding:

On the railway' s abandonnent of its

ri ght-of-way these owners were

di sencunbered of the railway

easenent, and upon conversion of

this land to a public trail, these

owners' property interests were

taken for public use, in accordance

with the principles set forth in

the Preseault cases. On remand the

district court shall determ ne just

conpensati on on the conditions that

apply to these | andowners.?3
ld. See Preseault v. Interstate Commerce Conmmin, 494 U S 1
(1990) (“Presault 1”) (upholding the constitutionality of the
Rai |l s-to-Trails Act because any takings occasi oned by the Act are
conpensabl e under the Tucker Act) and Preseault v. United States,

100 F. 3d 1525 (Fed. Cir. 1996) (“Presault I1”) (holding that the

scope of the easenents granted for maintenance and operation of

]It is the above passage and its inplications that give rise
to the conflict between the plaintiffs and the defendant in the
present matter.
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the railroad did not enconpass the use of easenents for public
trails). The governnment filed a petition for rehearing, arguing
inter alia that the Federal Circuit “panel erroneously reached
the question of takings liability” and “reached a question not
addressed by the district court or the parties.” Hash v. United
States, No. CV-99-324-S-MHW 2007 W 1309548, at *5 (D. Idaho
Feb. 1, 2007) (“Hash 111”). The panel declined to rehear the
case. |d.

On remand before the Idaho district court, the
government made the same argunments, claimng the question of
liability had not been before the Federal Circuit in Hash Il, and
instead, the Federal Circuit should have limted its analysis to
t he question of who held the reversionary interest in the 1875
Act rights-of-way. The district court rejected the governnent’s
argunment and declined to address the liability, finding that the
decision in Hash Il was a nmandate. 1|d. at *6.

Only two other federal courts have considered the

effect of the decision in Hash Il with respect to property owners
whose parcels of |and were burdened by 1875 Act easenents. In
both instances, the courts determ ned that Hash Il was binding

authority and determ ned the property owners were entitled to

conpensation for Fifth Amendnent takings. See Blendu v. United
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States, 75 Fed. C. 543 (2007) and Ellamae Phillips Co. v. United
States, 77 Fed. C. 387 (2007).*

Plaintiffs argue that the Court is bound by the Federal
Circuit’s decision in Hash Il. The Court’s jurisdiction in this
matter is founded in the 28 U.S.C. § 1346(a)(2) (“Little Tucker
Act”).® The Little Tucker Act provides the necessary waiver of
sovereign imunity for the plaintiffs to sue the United States
for nonetary damages under this Fifth Amendnent takings theory.
United States District Courts and the United States Court of
Federal C ains have original, concurrent jurisdiction over
matters arising under the Little Tucker Act. 1d. “Cains for
| ess than $10,000 ( i.e., Little Tucker Act clains) my be
brought either in a federal district court or in the United
States Clainms Court.” United States v. Hohri, 482 U S. 64, 72

(1987)(citing 8 1346(a)(2)). “These clains, so long as they are

“I't nust be noted that both of these cases were before the United
States Court of Clainms, which is bound to accept as binding precedent
all published decisions of the Federal G rcuit Court of Appeals. See
West Seattle General Hosp., Inc., v. United States, 1 Fed. C. 745
(1983).

®The Little Tucker Act provides, in pertinent part:

The district courts shall have original jurisdiction, concurrent
with the United States Court of Federal Cains, of: [a]ny other civi
action or claimagainst the United States, not exceeding $10,000 in
anount, founded either upon the Constitution, or any Act of Congress,
or any regul ati on of an executive departnment, or upon any express or
inmplied contract with the United States, or for |iquidated or
unl i qui dat ed darmages in cases not sounding in tort

28 U.S.C. 1346(a)(2).
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not related to federal taxes, also are appealable only to the
Federal Circuit. 1d. (citing 88 1295(a)(2),(3)). “A notivating
concern of Congress in creating the Federal Crcuit was the
‘special need for nationwide uniformty’ in certain areas of the
law.” 1d. Wether or not the Court is bound to follow the
Federal Circuit’s decision in Hash Il, the Court finds the
decision is certainly highly persuasive.

The i ssue then becones what is the nature and scope of
the 1875 Act easenents. Defendant argues that the easenents were
not limted to active railroad use, and were broad enough to
enconpass preservation through rail banking and interimuse as
public recreational trails. Plaintiffs disagree arguing that the
1875 Act was an easenent for railway purpose and any conversion
fromthat the original purpose constitutes a Fifth Amendnent
taking. As the Court has stated in a previous order in this
matter, abandonnment is not the defining issue in determning
whether a rails-to-trails conversion effects a taking (Filing No.
216 at 13). Instead, the issue is whether the governnment’s
di sconti nuance of active railroad use and authorization for the
trail to be used as a recreational trail constitutes a new and
unaut hori zed use of the 1875 Act easenents. See Presault I1, 100
F.3d at 1549. The Court finds that it does. Thus, while there
IS no question that the governnent is permtted to prevent

reversion of discontinued rights-of-way and to permt the use the
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rights-of-way as recreational trails, the governnment may still be
liable for a taking. Hash Il, 403 F.3d at 1311. Here, the scope
of the 1875 Act easenents was not sufficiently broad to enconpass
future use as recreational and linear park usage. Like the other
courts that have addressed this issue, the Court finds the owners
of the Category 8 parcel are entitled to just conpensation for a
Fifth Amendnent taking of their private property interests.
Accordi ngly,

| T I S ORDERED:

1) Defendant’s notion for partial sunmary judgnment
concerning the scope of federal easenents and nature of interests
conveyed on Indian lands (Filing No. 318 in 8:99CV0315; Filing
No. 295 in 4:99Cv3056; Filing No. 276 in 4:99CV3154; Filing No.
223 in 4:99Cv3153) is denied; and

2) Plaintiffs’ cross-notion for partial summary
judgnent as to Category 8 - 1875 Act Easenents (Filing No. 327 in
8:99CV0315; Filing No. 302 in 4:99CVv3056; Filing No. 283 in
4:99CV3154; Filing No. 230 in 4:99CVv3153) is granted.

DATED this 15th day of January, 2008.

BY THE COURT:

/sl Lyle E. Strom

LYLE E. STROM Seni or Judge
United States District Court
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